IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.360 OF 2022

DISTRICT : MUMBAI
SUBJECT : MAJOR

PUNISHMENT
Mr. Namdeo Ramchandra Pakhare, )
Aged 54 years, (DOB: 15.08.1968) )
Occu. Working as Senior Clerk at Home Guard )
Quarter, Home Guard, Commandant General, )
MS, Mumbai. )
R/at. Government Colony, 95/1, Near Joggers Park, )
Bandra (E), Mumbai 51. ) ... Applicant
Versus

1) The Commandant General Home Guard, )

Old Secretariate Annex Building, 3rd Floor, )

M.G. Road, Mumbai-32. )
2) The Secretary, )

Home Department, 12t Floor, )

New Administrative Building, Mantralaya, )

Mumbai - 32. ) Respondents

Shri Kishor R. Jagdale, learned Advocate for the Applicant.

Smt. Kranti S. Gaikwad, learned Presenting Officer for the
Respondents.

CORAM - A.P. KURHEKAR, MEMBER (J)
DEBASHISH CHAKRABARTY, MEMBER (A)
DATE - 25.08.2023.
PER : DEBASHISH CHAKRABARTY, MEMBER (A)
JUDGMENT

1. The O.A. has been filed by invoking the jurisdiction of this
Tribunal under Section 19 of the Administrative Tribunal Act, 1985 by
the Applicant Shri N.M. Pathare working as Sr. Clerk in the office of
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Commandant General Home Guards against the order passed by him as
the Disciplinary Authority on 20.05.2019 after Departmental Enquiry
conducted under Rule 8 of the Maharashtra Civil Services (Discipline &
Appeal) Rules, 1979 and confirmation of the order by Appellate Authority
dated 28.07.2021.

2. The Applicant was represented by Shri K.R. Jagdale, learned
Advocate and Smt. K.S. Gaikwad, learned Presenting Officer represented

the Respondents.

3. The Applicant was initially appointed on 03.09.1986 to post of
Class IV in the office of the Commandant General Home Guards. Later
on he was promoted on 14.09.2005 as Clerk and subsequently as Senior
Clerk on 01.07.2015.

4. The Commandant General Home Guards as Disciplinary Authority
had instituted Departmental Enquiry against the Applicant on
11.10.2013 under Rule 8 of the MCS (Discipline & Appeal) Rules, 1979
in which 8 charges were framed against him regarding failure to

discharge the duties and responsibilities of ‘Cashier’.

S. The order of Departmental Enquiry was served on Applicant on
08.11.2013 with directions to submit his written statement of Defence
within 10 days. The Applicant submitted his written statement of
Defence to the Enquiry Officer on 10.03.2014 denying all the charges on
grounds that he did not have requisite knowledge of working as ‘Cashier’
and the discrepancies in the entries found in the Cash Book were due to
the lack of regular supervision of his work part of the DDO and

Administrative Officer.

6. The Enquiry Officer submitted his Enquiry Report with all relevant
documents to the Commandant General Home Guards and Disciplinary

Authority on 15.03.2014. The Enquiry Officer in his findings has come



3 0.A.360 0of 2022

to the conclusion that except Charge No.5 which is partly proved all the
remaining Charges No.1,2,3, 4, 6, 7 and 8 were established against the
Applicant.

7. The Commandant General Home Guards and Disciplinary
Authority served the Applicant with Show Cause Notice on 14.07.2014
as to why punishment under Rule 5 (5) of the MCS (Discipline & Appeal)
Rules, 1979 should not be imposed on him as Charges 1, 2, 3, 4, 6, 7
and 8 had been established except Charge No.5 which was partly proved
and directed the Applicant to submit his explanation in 15 days. The
Disciplinary Authority had also proposed recovery of 60% of the total
loss to the State Government of Rs.76,478.80/- amounting of Rs.45,
887 /- from the Applicant.

8. The Applicant submitted his written representation to the show
cause notice on 11.08.2014 to the Commandant General Home Guards
and Disciplinary Authority denying the acceptance of the findings in the
Enquiry Report and rejecting the representation of punishment under
Rule 5(5) of the Maharashtra Civil Services (Discipline & Appeal) Rules,
1979 and recovery of Rs.45,887/-. The Applicant pleaded that he be

exonerated from the Departmental Enquiry.

9. The Commandant General Home Guards and Disciplinary
Authority in his order dated 20.05.2019 imposing punishment under
Rule 5(5) of the MCS (Discipline & Appeal) Rules, 1979 had come to the

following observations:-

“qAT AFUTA UST BIHABIS BT MU 512 Blg! AT Ml e
A FHCIA fepdl AN HRAA SRR @A AT AUD AL
EEA APIGLA Sl 30 A fbdl A Fdetes AL A A AA
Siedzl @AEd 3avl, AFEigag! [z, ATl siuar Hiev fbdl 3ie AEd
FfEN BHe Hal AN 3FAAL  qAfU AWB! PORE APMAT e
3UUHZE Elcll @, 3 RgRAU 313, 30 IFAA IRAAE FRANEA
FBAT BERA R AEEAE! JABUIE FFUS AT A FIATARA 39T BT
3UEN JIA STEERT Bl AU HIACRIA BEE A0 B 3Telct
E, 1B azat=cd 3ug.”
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10. The Commandant General Home Guards and Disciplinary
Authority imposed the following Major Punishment on the Applicant
under Rule 5 (5) of the MCS (Discipline & Appeal) Rules, 1979

“- 3MQeA -
WA UAD FRCRIA &l UR WS 3UIGSA el

Crepicstiutenaa FgRIE SRt Aan (< a siua) s 9% =i st 3
A Q (8) 3 3 (die) auisRdl, Hid ddaadtar TR o &dl, akts
fordies T ueEdiet AATAMAA FARN AR OO 91811 ASTavAd Ad

3{-[3.»

The Departmental Enquiry was instituted against the Applicant on
11.10.2013 under Rule 8 of the MCS (Discipline & Appeal) Rules, 1979
thus resulted in order of Major Punishment being passed under Rule 5
(5) of the MCS (Discipline & Appeal) Rules, 1979 on 20.05.2019 by the
Commandant General, Home Guard and Disciplinary Authority and the
Applicant was brought to the lower stage in the pay scale of the post of

Senior Clerk for 3 years without affecting his future Annual Increments.

11. The Applicant had subsequently on 16.07.2019 filed an Appeal
with the Appellate Authority under Rule 17 of the MCS (Discipline &
Appeal) Rules, 1979 against the order passed by the Commandant
General Home Guards and Disciplinary Authority on 20.05.2019.

12. The Appellate Authority vide order dated 28.07.2021 passed under
Rule 23(3) of the MCS (D & A) Rules, 1979 rejected the appeal filed by
the Applicant and upheld the order of the Disciplinary Authority passed
on 20.05.2021.

13. The Appellate Authority in his order dated 28.07.2021 under
provisions of Rule 23(3) of MCS (Discipline & Appeal) Rules, 1979 has
come to the following findings and conclusion.

“foreept : - AR TR 3iftetel sR. A s URR, AHIEH ABUIE , ARGAD, BIF0NE JEFHAT
At Faaoht wRFEna datct 3tHaga 3t st Etia uRaa et A MarE dad, el
Aepell Haftd e, sl dezn Faeas 3Ean epwAza qumwa/ 3asAiba



14.
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AT 3. TG Yot siftrcredt et JAuiet FUE HRRA IR S URENA HA d
SAEE-AT 1A B! BRI AEeag Haaun g, 2Eks a Al stvart sed, s
FrEl frafRquel a Sestgdes Do AEd & qE FAL 3 AR AF[A TR FEEER UR WEd
saeEn sifuceftal @i ate sfter, ELa 3i.SERae JAaee ha e ddtta
HIHBE! BABII-AT BHARY/ 3MHBRE Al ifUetel Akl aA & B ASEeas PRI Fg,
e a@ AfHep INTART BBTAA 2018 BV FMe Delel LARLARAL Slia! casld of 291, ScATE! ATt
e Aa Wy IFUE wern TEa FRidE 3wtad HIR AL e At ek
sittetelt Ata 3eeer A fpagen sttenel Aten HE! sukin e TR s A . uga
gttt stftcell e Azet FBUE Fregat daret @i et favEes uEid, e sEi afvet,
HHATE 3EFEHA AT A QA ATl TS [FaR/Aepelt Bt =il ABAE TeR Frgard 3o
(RA.30.) st A e I3 s dwed gratad gidt. iy sifas sudend dass sttt
TienaRa i BrRiaE s Aa g, 3ugw a Afiarn sftet (283l 8 JmerR uHH
SARBRITS A Jeal WA HINA FAAEER 3Hgd. A Haa ifuenelt Afama das AN aga
et woR 181 30 AARTE ARAAEAR TSR SOR AE. tftieredt Attt AzWet ugEn He
delett RoE a gaow Tad:a 3ufies e @El A 352 Dt Blell bar HA AWEA SA LM
Frepuiua digtaar A3 eft Rereht e Aa st aenf siftienedt =it Jzauret = vaar Frgard dar
I YERAT pad @ SEEe-AiE Algdl Sdelt sEl. ddd ASWIE USH BIFHDG! Bl Biat
rEeEEd @t 3 sEaviiaEd Eds IR bal AgEas Aded Al JAus Fga
3 A B Ul B AR El aW ABRA AUR AR, YEHUE aHU add ittt atar
AaiidHet Urgdl AZRIE, et Al (¥ra a stdier) s, 990K = foraa 23(3) 3w At Ut

BT AT RBREEA H cgH ™ 3 oot Sdet 3R, ”

The Affidavit-in-Reply filed by Commandant General Home Guards

and Disciplinary Authority as Respondent No.1 in the present
0.A.N0.360 of 2002 on 12.04.2023 had affirmed that there was serious

negligence of work on part of the Applicant that he should have known

the duties and responsibilities of the post of 'Cashier' and thus there was

failure of the 'Applicant' to get guidance from his superiors. The

following are the material affirmation made in the Affidavit-in-Reply by
Respondent No.1, dated 12.04.2023.

“q. With reference to contents of paragraph No.6.6, I say that
the Applicant was posted as a cashier in the Office of the
Commandant, Home Guard, Greater Mumbai. He made a serious
negligence in his work. This was endorse in the Internal Audit
Report dated 1-4-2007 to 31-03-2010. Copy of the Internal Audit
Report enclosed herewith as Exhibit R-1.

8.1. The Applicant was appointed to the post of cashier, he
should know the duties and responsibilities of the said post. Also,
it cannot be denied that while working as a cashier, he did not
fulfill his assigned duties by contracting the head of the office,
Headquarters or the Assistant Director (Accounts) regarding the
problems related with the cashier post.
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14.  With reference to contents of paragraph No.7.6, I submit
that the contents therein are matter of record. Though, there was
no misappropriation of Govt. money found in the matter, but the
Applicant made the serious negligence in his work as already
proved in the Internal Audit, P.E. and D.E.”

15. The Internal Audit Report filed with the Affidavit-in-Reply of
Respondent No.1 dated 12.04.2023 has also mention that it was the
overall responsibility of the DDO and Administrative Officer’ to ensure
all entries are made in the Cash Book based on the provisions of

Maharashtra Treasury Rules, 1968.

16. The provisions of Maharashtra Treasury Rules, 1968 thus become
relevant to ascertain to what extent the Appellant who worked as the
'Cashier' directly under the 'DDO and Administrative Officer’ had failed
to fulfil his role and responsibilities on maintaining the Cash Book. The
extract of these rules referred to in the charge sheet are reproduced

below:-

Rule “98. (2) The following rules shall be observed by all

departmental officers who are required to receive and handle cash
(i) Every Officer receiving money on behalf of the
Government should maintain a cash book in Form M.T.R.
4.

(ii) All monetary transactions should be entered in the cash.
book as soon as theyv occur and attested by the head of the
office in token of check.

(iii) The cash book should be closed regularly and
completely checked. The head of the office should: verify
the totaling of the cash book or have this done by some
responsible subordinate other than the writer of the cash
book, and initial it as correct.

(iv) At the end of each month, the head of the office should
verify the cash balance in the cash book and record a
signed and dated certificate to that effect mentoring therein
the balance both in words and figures. The -certificate
should also be recorded on the monthly cash account,
primary abstract or account current, where such account,
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abstract or account current is required to be submitted to
the Accountant-General. Such certificates must be signed
by the head of the office who should invariably date the

signature.

(v)] When Government moneys in the custody of a
Government Officer are paid into the treasury or the Bank,
the head of the office, making such payments should
compare the Treasury Officer's or the Bank's receipt on the
challah or his pass-book with the entry in the cash book
before attesting it and satisfy himself that the amounts
have been actually credited into the treasury or the Bank.
When the number of .payments made in a month is more
than ten and the total amount involved therein exceeds
Rs.1,000 he should, as soon as possible after the end of the
month, obtain from the treasury a consolidated receipt for
all remittances made during the month, which should be
compared with the posting in the cash book.

104. (1) The head of an office:, where money is received on
behalf of the Government must give the paver a receipt duly
signed by him after he has satisfied himself before, signing
the receipt and initialling its counterfoil, that the amount
has been properly entered in the cash book. If the
circumstances so justify, he may at his discretion authorise
any other officer subordinate to him, whether gazetted or
non-gazetted, to sign such receipts for him.

277 (2) If for any reason, payment cannot be mr.de within
the course of the month, the amount drawn for the payee
shall be refunded by short drawing in the next bill ; his pay
or allowances may be drawn :-,new under rule 270 when
the occasion for making the payment arises :

Provided that if in the opinion of the head of the office
this restriction is likely to operate inconveniently, the
amount of undisbursed pay or allowances may, at his
option, be retained for any period not exceeding three
months, but this concession shall not be availed of unless
the- head of the office is satisfied, that proper arrangements
can be made for the safe custody of the sums retained.

The above provisions of Maharashtra Treasury Rules, 1968
referred to in the Charge-Sheet against the Applicant, places full

responsibility of maintenance of Cash Book on the Head Office who in
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this case was the ‘DDO and Administrative Officer’. Against this
backdrop it will not be out of context to mention that the work of DDO
and Administrative Officer who had the important duty of supervising
the work of Applicant as Cashier was discharged by one Shri A.R.
Saindane who retired as Superintendent from the Office of Commandant
General of Home Guards on 29.02.2012 and the Departmental Enquiry
instituted against him on the same day along with the Applicant on
11.10.2013 for alleged misconduct committed during 01.04.2004 to
19.09.2010 when he worked as DDO and Administrative Officer was
quashed and set aside by the Tribunal by its Order in O.A. 41 of 2014
dated 26.08.2015.

17. The Tribunal relying on the provisions of the Maharashtra
Treasury Rules, 1968 which lays emphasis on the role and responsibility
of the 'Head of Office' regarding Cash Book and taking in to due
consideration that the Departmental Enquiry against the immediate
Supervisory Officer. Shri A.R. Surdane, retired Superintendent in the
Office of Commandant General of Home Guards has been quashed and
set aside finds that it would amount of travesty of justice; if the entire
burden of responsibility now has to be borne only by the Applicant.
Further, the Commandant General of Home Guards who is also
Disciplinary Authority has now affirmed in his Affidavit-in-Reply of
12.04.2023 that “Though, there was no misappropriation of Gouvt. money
found in the matter, but the Applicant made the serious negligence in his work as

already proved in the Internal Audit, P.E. and D.E.”.

18. The Hon'ble Supreme Court of India in Union of India and
Others V/s. Subrata Nath 2022 Live Law (SC) 998 in its order dated
23.11.2022 has quoted from Union of India and Ors. V/s P.
Gunasekaran (2015) 2 SCC 610 as reproduced below the principles
which had been laid down by which the High Court or the Tribunals can
call upon the Disciplinary/Appellate Authority to reconsider the penalty

imposed.
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"22. To sum up the legal position, being fact finding authorities,
both the Disciplinary Authority and the Appellate Authority are
vested with the exclusive power to examine the evidence forming
part of the inquiry report. On finding the evidence to be adequate
and reliable during the departmental inquiry, the Disciplinary
Authority has the discretion to impose appropriate punishment on
the delinquent employee keeping in mind the gravity of the
misconduct. However, in exercise of powers of judicial review, the
High Court or for that matter the Tribunal cannot ordinarily
reappreciate the evidence to arrive at its own conclusion in respect
of the penalty imposed unless and until the punishment imposed is
so disproportionate to the offence that it would shock the
conscience of the High Court/ Tribunal or is found to be flawed for
other reasons, as enumerated in P. Gunasekaran (supra). If the
punishment imposed on the delinquent employee is such that
shocks the conscience of the High Court or the Tribunal, then the
Disciplinary /Appellate Authority may be called upon to re-consider
the penalty imposed. Only in exceptional circumstances, which
need to be mentioned, should the High Court/Tribunal decide to
impose appropriate punishment by itself, on offering cogent reasons
therefor.”

19. The Tribunal while agreeing with the findings recorded by the
Appellate Authority in his Order of 28.07.2021 but is of the considered
opinion that the Major Penalty imposed on the Applicant is undoubtedly
disproportionate to the established charge of serious negligence at work
and its continuation thus would shock the conscience of Tribunal The
order of the Disciplinary Authority dated 20.05.2000 and Appellate
Authority order dated 28.07.2021 bringing Applicant’s pay as Sr. Clerk
to the lower stage of time scale for 3 years without effect on his Annual
Increment therefore, deserves to quashed and set aside. The Appellate
Authority is directed to reconsider his decision of awarding Major
Penalty and instead pass orders to impose on the Applicant any Minor

Penalty under MCS (Discipline and Appeal) Rules, 1979.

ORDER

A) The Original Application is partly Allowed.

B) The Orders of the Disciplinary Authority dated 20.05.2019
and Appellate Authority dated 28.07.2021 are quashed and
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set aside and the case accordingly is remanded back to the
Appellate Authority to decide on imposing any Minor Penalty
under MCS (Discipline & Appeal) Rules, 1979 in consonance
with his findings and pass appropriate Orders within 3

months.
C) No order as to costs.
Sd/- Sd/-
(Debashish Chakrabarty) (A.P. Kurhekar)
Member (A) Member (J)

Place: Mumbai
Date: 25.08.2023
Dictation taken by: N.M. Naik.
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