
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, 
MUMBAI 

 
ORIGINAL APPLICATION NO.360 OF 2022 

 
DISTRICT : MUMBAI 
SUBJECT  : MAJOR   
                   PUNISHMENT 

 
Mr. Namdeo Ramchandra Pakhare,    ) 
Aged 54 years, (DOB: 15.08.1968)    ) 
Occu. Working as Senior Clerk at Home Guard  ) 
Quarter, Home Guard, Commandant General,  ) 
MS, Mumbai.       ) 
R/at. Government Colony, 95/1, Near Joggers Park, ) 
Bandra (E), Mumbai 51.      ) … Applicant 
 

Versus 
 
1) The Commandant General Home Guard,  )  
 Old Secretariate Annex Building, 3rd Floor,  ) 
 M.G. Road, Mumbai-32.     ) 
 
2) The Secretary,      ) 

Home Department, 12th Floor,    ) 
 New Administrative Building, Mantralaya,  ) 
 Mumbai - 32.      )… Respondents 
  
Shri Kishor R. Jagdale, learned Advocate for the Applicant.  
 
Smt. Kranti S. Gaikwad, learned Presenting Officer for the 
Respondents.  
 
CORAM  :  A.P. KURHEKAR, MEMBER (J) 

   DEBASHISH CHAKRABARTY, MEMBER (A)  
 
DATE  :  25.08.2023. 
 
PER   :  DEBASHISH CHAKRABARTY, MEMBER (A)  
 

JUDGMENT  
 
1. The O.A. has been filed by invoking the jurisdiction of this 

Tribunal under Section 19 of the Administrative Tribunal Act, 1985 by 

the Applicant Shri N.M. Pathare working as Sr. Clerk in the office of 
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Commandant General Home Guards against the order passed by him as 

the Disciplinary Authority on 20.05.2019 after Departmental Enquiry 

conducted under Rule 8 of the Maharashtra Civil Services (Discipline & 

Appeal) Rules, 1979 and confirmation of the order by Appellate Authority 

dated 28.07.2021. 

 

2. The Applicant was represented by Shri K.R. Jagdale, learned 

Advocate and Smt. K.S. Gaikwad, learned Presenting Officer represented 

the Respondents.    

 

3. The Applicant was initially appointed on 03.09.1986 to post of 

Class IV in the office of the Commandant General Home Guards.  Later 

on he was promoted on 14.09.2005 as Clerk and subsequently as Senior 

Clerk on 01.07.2015. 

 

4. The Commandant General Home Guards as Disciplinary Authority 

had instituted Departmental Enquiry against the Applicant on 

11.10.2013 under Rule 8 of the MCS (Discipline & Appeal) Rules, 1979 

in which 8 charges were framed against him regarding failure to 

discharge the duties and responsibilities of ‘Cashier’. 

 

5. The order of Departmental Enquiry was served on Applicant on 

08.11.2013 with directions to submit his written statement of Defence 

within 10 days.  The Applicant submitted his written statement of 

Defence to the Enquiry Officer on 10.03.2014 denying all the charges on 

grounds that he did not have requisite knowledge of working as ‘Cashier’ 

and the discrepancies in the entries found in the Cash Book were due to 

the lack of regular supervision of his work part of the DDO and 

Administrative Officer. 

 

6. The Enquiry Officer submitted his Enquiry Report with all relevant 

documents to the Commandant General Home Guards and Disciplinary 

Authority on 15.03.2014.  The Enquiry Officer in his findings has come 
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to the conclusion that except Charge No.5 which is partly proved all the 

remaining Charges No.1,2,3, 4, 6, 7 and 8 were established against the 

Applicant. 

 
7. The Commandant General Home Guards and Disciplinary 

Authority served the Applicant with Show Cause Notice on 14.07.2014 

as to why punishment under Rule 5 (5) of the MCS (Discipline & Appeal) 

Rules, 1979 should not be imposed on him as Charges 1, 2, 3, 4, 6, 7 

and 8 had been established except Charge No.5 which was partly proved 

and directed the Applicant to submit his explanation in 15 days.  The 

Disciplinary Authority had also proposed recovery of 60% of the total 

loss to the State Government of Rs.76,478.80/- amounting of Rs.45, 

887/- from the Applicant.    

 

8. The Applicant submitted his written representation to the show 

cause notice on 11.08.2014 to the Commandant General Home Guards 

and Disciplinary Authority denying the acceptance of the findings in the 

Enquiry Report and rejecting the representation of punishment under  

Rule 5(5) of the Maharashtra Civil Services (Discipline & Appeal) Rules, 

1979 and recovery of Rs.45,887/-. The Applicant pleaded that he be 

exonerated from the Departmental Enquiry.  

 

9. The Commandant General Home Guards and Disciplinary 

Authority in his order dated 20.05.2019 imposing punishment under 

Rule 5(5) of the MCS (Discipline & Appeal) Rules, 1979 had come to the 

following observations:- 

 “rlsp jks[kiky inkps dkedkt djrkuk vki.kkyk tj dkgh fu;ekackcr vFkok vU; 
voxr ulY;kl fdaok vMp.kh Hkklr vlY;kl R;kposGh eq[;ky;kr laidZ lk/kwu 
R;kckcr ekxZn’kZu ?ksrk vkys vlrs fdaok lgk;d lapkyd ;kaps’kh laidZ lk/kqu jks[k 
uksanogh v|;kor Bso.ks] jks[kuksanogh fygh.ks] ekfld xks”kokjs dk<.ks fdaok vU; ckcr 
ekfgrh d:u ?ksrk vkyh vlrh-  rFkkfi ;kiSdh dks.kR;kgh ekxkZpk voyac 
vki.kkdMqu >kysyk ukgh] fg oLrqfLFkrh vkgs- vki.k jks[kiky vlrkuk fu;eckg; 
jdek vkgfjr rj R;kckcrgh jks[kiky Eg.kwu ;k ckch eq[;ky;kl voxr dj.;kph 
vkiyh izFke tckcnkjh gksrh- rFkkfi eq[;ky;kl dkghgh voxr dj.;kr vkysys 
ukgh] fg oLrfLFkrh vkgs-” 
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10. The Commandant General Home Guards and Disciplinary 

Authority imposed the following Major Punishment on the Applicant 

under Rule 5 (5) of the MCS (Discipline & Appeal) Rules, 1979  

“& vkns’k & 
 ojhy izek.ks dk;kZy;hu drZO; ikj ikM.;kr vki.kkdMqu >kysY;k 
fu”dkGthi.kkckcr egkjk”Vª ukxjh lsok ¼f’kLr o vfiy½ fu;e 1979 P;k Hkkx 3 
fu;e 5 ¼5½ vUo;s 3 ¼rhu½ p”kkZdfjrk] Hkkoh osruok<hoj ifj.kke u djrk] ofj”B 
fyihd ;k inkojhy le;Js.khrhy [kkyP;k VII;koj vk.k.;kph f’k{kk ctko.;kr ;sr 
vkgs-” 

 

 The Departmental Enquiry was instituted against the Applicant on 

11.10.2013 under Rule 8 of the MCS (Discipline & Appeal) Rules, 1979 

thus resulted in order of Major Punishment being passed under Rule 5 

(5) of the MCS (Discipline & Appeal) Rules, 1979 on 20.05.2019 by the 

Commandant General, Home Guard and Disciplinary Authority and the 

Applicant was brought to the lower stage in the pay scale of the post of 

Senior Clerk for 3 years without affecting his future Annual Increments.  

 

11. The Applicant had subsequently on 16.07.2019 filed an Appeal 

with the Appellate Authority under Rule 17 of the MCS (Discipline & 

Appeal) Rules, 1979 against the order passed by the Commandant 

General Home Guards and Disciplinary Authority on 20.05.2019. 

 

12. The Appellate Authority vide order dated 28.07.2021 passed under 

Rule 23(3) of the MCS (D & A) Rules, 1979 rejected the appeal filed by 

the Applicant and upheld the order of the Disciplinary Authority passed 

on 20.05.2021. 

 

13. The Appellate Authority in his order dated 28.07.2021 under 

provisions of Rule 23(3) of MCS (Discipline & Appeal) Rules, 1979 has 

come to the following findings and conclusion. 

“fu"d"kZ %& lnj izdj.kh vfiykFkhZ Jh-ukenso jkepanz ik[kjs] rRdkyh jks[kiky] lekns'kd] gksexkMZ c`gUeqacbZ 
;kah lquko.kh njE;ku dsysys vfHkosnu vkf.k vfiy vtkZr mifLFkr dsysys eqn~ns fopkjkr ?ksrys] foHkkxh; 
pkSd'kh lacaf/kr dkxni=s] foHkkxh; pkSd'khP;k lekdyu vgoky fu"d"kkZlfgr rikl.;kr@voyksfdr 
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dj.;kr vkyk- izLrqr izdj.kh vfiykFkhZ ;kauh jks[kiky Eg.kwu dk;Zjr vlrkuk jks[kiky inkojhy drZO; o 
tckcnk&;k tls dh dk;kZy;krhy jks[kuksanogh fu;feri.ks fyfg.ks] nSuafnu o ekfld xks"kokjk dk<.ks] bR;knh 
dk;sZ fu;feri.ks o dkGthiqoZd dsY;k ukghr gh ckc Li"V vkgs lnj jks[kiky inkph tckcnkjh ikj ikMr 
vlrkuk vfiykFkhZauh R;kaps ofj"B vf/kdkjh] Mh-Mh- vks-lgk¸;d lapkyd fdaok eq[;ky;krhy lacaf/kr 
dkedkt gkrkG.kk&;k deZpkjh@vf/kdkjh ;kaps vfiykFkhZ ;kauh rls u djrk jks[kukasnogh mf'kjkus fygh.ks] 
nSuafnu o ekfld xks"kokjk dk<.;kr fnjaxkbZ dj.ks [kpZ dsysY;k /kukns'kkP;k uksanh Rojhr u ?ks.ks] bR;knh ckch 
fun'kZukl ;srkr ijarq jks[kiky inkpk fu;r dk;kZrhy mijksDr dlqjh ekxs vkfFkZd ykHk feGfo.;kpk 
vfiykFkhZ ;kapk mnns'k uOgrk fdacgwuk vfiykFkhZ ;kauk dkgh vkfFkZd ykHk >kY;kps fnlwu ;sr ukgh- izLrqr 
izdj.kh vfiykFkhZ ;kauk jks[kiky Eg.kwu fu;qDrh nsrkuk R;kaps ys[kk fo"k;d ik=rk] jks[kiky dk;kZps izf'k{k.k] 
dkekpk vuqHko rlsp R;kaph {kerk ;kckchpk l[kksy fopkj@pkSd'kh d:u R;kaph jks[kiky inkoj fu;qDrh ns.ks 
¼Mh-Mh-vks-½ Jh-lSn.ks ;kaP;koj ns[khy foHkkxh; pkSd'kh izLrkfor gksrh- ijarq vafre vkns'kkr dsoG vfiykFkhZ 
;kaP;kojp f'k{ksph dk;Zokgh fnlwu ;sr vkgs- vkgj.k o laforj.k vf/kdkjh ¼Mh-Mh-vks-½ gs jks[k'kk[ksps izeq[k 
vlY;kdkj.kkus rs lq/nk mijksDr dlqjhl tckcnkj vkgsr- rjh QDr vfiykFkhZ ;kaukp dsoG nks"kh Bjowu 
brdh dBkjs f'k{kk ns.ks uSlfxZd U;k;rRokuqlkj oktoh Bj.kkj ukgh- vfiykFkhZ ;kauh jks[kiky inkP;k drZO;kr 
dsysyh fnjaxkbZ o g;x; Lor%pk vkfFkZd ykHk Ogkok ;k mn~ns'kkus dsyh gksrh fdaok dls ;kckcr Bksl v'kk 
fu"d"kkZizr iksgksprk ;sbZy v'kh fLFkrh fnlwu ;sr ukgh-rFkkfi vfiykFkhZ ;kauh jks[kiky ;k inkoj fu;qDrh uarj 
;k inkP;k drZO; o tckcnk&;kaph ekfgrh ?ksryh ukgh- rlsp jks[kiky inkps dkedkt djrkuk dkgh 
fu;ekckcr vFkok vU; vMp.khackcr R;kposGh eq[;ky; fdaok lgk¸;d lapkyd ;kaps'kh laidZ lk/kwu 
vkiys fu;e drZO; iw.kZ dsys ukgh gh ckc ukdkjrk ;s.kkj ukgh- izdj.kkps Lo:i rlsp vfiykFkhZ ;kapk 
lsokfHkys[k ikgrk egkjk"Vª ukxjh lsok ¼f'kLr o vihy½ fu;e] 1979 P;k fu;e 23¼3½ vUo;s eyk iznku 

dj.;kr vkysY;k vf/kdkjkUo;s [kkyhyizek.ks eh fu.kZ; ?ksryk vkgs-” 

 

14. The Affidavit-in-Reply filed by Commandant General Home Guards 

and Disciplinary Authority as Respondent No.1 in the present 

O.A.No.360 of 2002 on 12.04.2023 had affirmed that there was serious 

negligence of work on part of the Applicant that he should have known 

the duties and responsibilities of the post of 'Cashier' and thus there was 

failure of the 'Applicant' to get guidance from his superiors.  The 

following are the material affirmation made in the Affidavit-in-Reply by 

Respondent No.1, dated 12.04.2023.   

“4. With reference to contents of paragraph No.6.6, I say that 
the Applicant was posted as a cashier in the Office of the 
Commandant, Home Guard, Greater Mumbai. He made a serious 
negligence in his work.  This was endorse in the Internal Audit 
Report dated 1-4-2007 to 31-03-2010.  Copy of the Internal Audit 
Report enclosed herewith as Exhibit R-1. 

 

 8.1. The Applicant was appointed to the post of cashier, he 
should know the duties and responsibilities of the said post.  Also, 
it cannot be denied that while working as a cashier, he did not 
fulfill his assigned duties by contracting the head of the office, 
Headquarters or the Assistant Director (Accounts) regarding the 
problems related with the cashier post.  
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14. With reference to contents of paragraph No.7.6, I submit 
that the contents therein are matter of record.  Though, there was 
no misappropriation of Govt. money found in the matter, but the 
Applicant made the serious negligence in his work as already 
proved in the Internal Audit, P.E. and D.E.” 
    

15. The Internal Audit Report filed with the Affidavit-in-Reply of 

Respondent No.1 dated 12.04.2023 has also mention that it was the 

overall responsibility of the ‘DDO and Administrative Officer’  to  ensure 

all entries are made in the Cash Book based on the provisions of 

Maharashtra Treasury Rules, 1968. 

 

16. The provisions of Maharashtra Treasury Rules, 1968 thus become 

relevant to ascertain to what extent the Appellant who worked as the  

'Cashier' directly under the 'DDO and Administrative Officer’ had failed 

to fulfil his role and responsibilities on maintaining the Cash Book.  The 

extract of these rules referred to in the charge sheet are reproduced 

below:- 

 
Rule “98. (2) The following rules shall be observed by all 
departmental officers who are required to receive and handle cash 
:- 

(i) Every Officer receiving money on behalf of the 
Government should maintain a cash book in Form M.T.R. 
4. 
 
(ii) All monetary transactions should be entered in the cash. 
book as soon as they occur and attested by the head of the 
office in token of check. 
 
(iii) The cash book should be closed regularly and 
completely checked.  The head of the office should· verify 
the totaling of the cash book or have this done by some 
responsible subordinate other than the writer of the cash 
book, and initial it as correct. 
 
(iv) At the end of each month, the head of the office should 
verify the cash balance in the cash book and record a 
signed and dated certificate to that effect mentoring therein 
the balance both in words and figures. The certificate 
should also be recorded on the monthly cash account, 
primary abstract or account current, where such account, 
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abstract or account current is required to be submitted to 
the Accountant-General. Such certificates must be signed 
by the head of the office who should invariably date the 
signature. 
 
(v) When Government moneys in the custody of a 
Government Officer are paid into the treasury or the Bank, 
the head of the office, making such payments should 
compare the Treasury Officer's or the Bank's receipt on the 
challah or his pass-book with the entry in the cash book 
before attesting it and satisfy himself that the amounts 
have been actually credited into the treasury or the Bank. 
When the number of .payments made in a month is more 
than ten and the total amount involved therein exceeds 
Rs.1,000 he should, as soon as possible after the end of the 
month, obtain from the treasury a consolidated receipt for 
all remittances made during the month, which should be 
compared with the posting in the cash book. 

 

104. (1) The head of an office·, where money is received on 
behalf of the Government must give the payer a receipt duly 
signed by him after he has satisfied himself before, signing 
the receipt and initialling its counterfoil, that the amount 
has been properly entered in the cash book. If the 
circumstances so justify, he may at his discretion authorise 
any other officer subordinate to him, whether gazetted or 
non-gazetted, to sign such receipts for him. 

 

277 (2) If for any reason, payment cannot be mr.de within 
the course of the month, the amount drawn for the payee 
shall be refunded by short drawing in the next bill ; his pay 
or allowances may be drawn :-,new under rule 270 when 
the occasion for making the payment arises : 
 
 Provided that if in the opinion of the head of the office 
this restriction is likely to operate inconveniently, the 
amount of undisbursed pay or allowances may, at his 
option, be retained for any period not exceeding three 
months, but this concession shall not be availed of unless 
the· head of the office is satisfied, that proper arrangements 
can be made for the safe custody of the sums retained. 

 

 The above provisions of Maharashtra Treasury Rules, 1968 

referred to in the Charge-Sheet against the Applicant, places full 

responsibility of maintenance of Cash Book on the Head Office who in 
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this case was the ‘DDO and Administrative Officer’.  Against this 

backdrop it will not be out of context to mention that the work of DDO 

and Administrative Officer who had the important duty of supervising 

the work of Applicant as Cashier was discharged by one Shri A.R. 

Saindane who retired as Superintendent from the Office of Commandant 

General of Home Guards on 29.02.2012 and the Departmental Enquiry 

instituted against him on the same day along with the Applicant on 

11.10.2013 for alleged misconduct committed during 01.04.2004 to 

19.09.2010 when he worked as DDO and Administrative Officer was 

quashed and set aside by the Tribunal by its Order in O.A. 41 of 2014 

dated 26.08.2015.    

 

17. The Tribunal relying on the provisions of the Maharashtra 

Treasury Rules, 1968 which lays emphasis on the role and responsibility 

of the 'Head of Office' regarding Cash Book and taking in to due 

consideration that the Departmental Enquiry against the immediate 

Supervisory Officer. Shri A.R. Surdane, retired Superintendent in the 

Office of Commandant General of Home Guards has been quashed and 

set aside finds that it would amount of travesty of justice; if the entire 

burden of responsibility now has to be borne only by the Applicant.  

Further, the Commandant General of Home Guards who is also 

Disciplinary Authority has now affirmed in his Affidavit-in-Reply of 

12.04.2023 that “Though, there was no misappropriation of Govt. money 

found in the matter, but the Applicant made the serious negligence in his work as 

already proved in the Internal Audit, P.E. and D.E.”.    

 

18. The Hon'ble Supreme Court of India in Union of India and 

Others V/s. Subrata Nath 2022 Live Law (SC) 998 in its order dated 

23.11.2022 has quoted from Union of India and Ors. V/s P. 

Gunasekaran (2015) 2 SCC 610 as reproduced below the principles 

which had been laid down by which the High Court or the Tribunals can 

call upon the Disciplinary/Appellate Authority to reconsider the penalty 

imposed.  
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"22.  To sum up the legal position, being fact finding authorities, 
both the Disciplinary Authority and the Appellate Authority are 
vested with the exclusive power to examine the evidence forming 
part of the inquiry report.  On finding the evidence to be adequate 
and reliable during the departmental inquiry, the Disciplinary 
Authority has the discretion to impose appropriate punishment on 
the delinquent employee keeping in mind the gravity of the 
misconduct. However, in exercise of powers of judicial review, the 
High Court or for that matter the Tribunal cannot ordinarily 
reappreciate the evidence to arrive at its own conclusion in respect 
of the penalty imposed unless and until the punishment imposed is 
so disproportionate to the offence that it would shock the 
conscience of the High Court/ Tribunal or is found to be flawed for 
other reasons, as enumerated in P. Gunasekaran (supra). If the 
punishment imposed on the delinquent employee is such that 
shocks the conscience of the High Court or the Tribunal, then the 
Disciplinary /Appellate Authority may be called upon to re-consider 
the penalty imposed. Only in exceptional circumstances, which 
need to be mentioned, should the High Court/Tribunal decide to 
impose appropriate punishment by itself, on offering cogent reasons 
therefor." 

 

19. The Tribunal while agreeing with the findings recorded by the 

Appellate Authority in his Order of 28.07.2021 but is of the considered 

opinion that the Major Penalty imposed  on the Applicant is undoubtedly 

disproportionate to the established charge of serious negligence at work 

and its continuation thus would shock the conscience of Tribunal  The 

order of the Disciplinary Authority dated 20.05.2000 and Appellate 

Authority order dated 28.07.2021 bringing Applicant’s pay as Sr. Clerk 

to the lower stage of time scale for 3 years without effect on his Annual 

Increment therefore, deserves to quashed and set aside.   The Appellate 

Authority is directed to reconsider his decision of awarding Major 

Penalty and instead pass orders to impose on the Applicant any Minor 

Penalty under MCS (Discipline and Appeal) Rules, 1979.    

 

ORDER 
 

A) The Original Application is partly Allowed. 
 

B) The Orders of the Disciplinary Authority dated 20.05.2019 
and Appellate Authority dated 28.07.2021 are quashed and 
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set aside and the case accordingly is remanded back to the 
Appellate Authority to decide on imposing any Minor Penalty 
under MCS (Discipline & Appeal) Rules, 1979 in consonance 
with his findings and pass appropriate Orders within 3 
months. 
 

C) No order as to costs.  
 
 
 

Sd/-       Sd/- 
         (Debashish Chakrabarty)                   (A.P. Kurhekar)                
  Member (A)          Member (J) 
  
 
 
Place: Mumbai  
Date:  25.08.2023  
Dictation taken by: N.M. Naik. 
 
Uploaded on:____________________ 
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